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This briefing summarises Parliamentary scrutiny of the Tobacco and Primary Medical Services 
(Scotland) Bill prior to stage 3, the proceedings for which will take place on 27 January 2010.  
The briefing first summarises Parliamentary consideration of the Bill, before outlining in more 
detail: 

 
• the Health and Sport Committee’s Stage 1 report recommendations and the Scottish 

Government’s response (Table 2) 
• the substantive amendments agreed at Stage 2 (Table 3) 
• substantive issues that were raised at stage 2 but which did not result in the amendment of 

the Bill, including other non-legislative commitments made by the Scottish Government or 
indications of further deliberations to be made by the Minister or other Members before stage 
3 (Table 4) 
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INTRODUCTION 
The Tobacco and Primary Medical Services (Scotland) Bill (the Bill) was introduced in the 
Scottish Parliament on 25 February 2009.  It is accompanied by Explanatory Notes (2009) and a 
Policy Memorandum (2009).  The long title of the Bill states: 

“An Act of the Scottish Parliament to make provision about the retailing of 
tobacco products, including provision prohibiting the display of tobacco products 
and establishing a register of tobacco retailers; to amend the criteria for 
eligibility to provide primary medical services under the National Health Service 
(Scotland) Act 1978; and for connected purposes.” 

Further information on the Bill as introduced is contained in the SPICe briefing ‘Tobacco and 
Primary Medical Services (Scotland) Bill’ (Payne, 2009). 
This briefing considers the Parliamentary scrutiny of the Bill up to stage 3, summarising key 
recommendations of the lead Committee at stage 1, the response of the Scottish Government to 
these, debates on key amendments at stage 2, and any commitments made for stage 3. 

PARLIAMENTARY CONSIDERATION 
Stage 1 commenced on 13 May 2009 with the Health and Sport Committee (the Committee) as 
the lead committee.  The Committee published its Stage 1 Report (Scottish Parliament Health 
and Sport Committee, 2009a) on 14 September 2009, with the stage 1 debate (Scottish 
Parliament, 2009a) being held on 24 September 2009.  Stage 2 commenced on 11 November 
2009 (Health and Sport Committee, 2009b), with a further meeting on 18 November 2009 
(Health and Sport Committee, 2009c).  Key dates in the Parliament’s consideration of the Bill 
are listed in Table 1, below. 

Table 1: Summary of Parliamentary consideration 
Action Date 
Bill introduced 25 February 2009 
Stage 1 consideration 
Health and Sport Committee 
 
 
Finance Committee 
 
Subordinate Legislation Committee 

 
13 May 2009, 20 May 2009, 27 May 2009, 3 June 2009 and 
10 June 2009
 
24 March 2009 and 26 May 2009  
 
28 March 2009, 19 May 2009 and 2 June 2009
(Report to Health and Sport Committee: 5 June 2009) 

Stage 1 Report 14 September 2009
Stage 1 plenary debate 24 September 2009
Scottish Government Response to 
Stage 1 Report 

23 October 2009

Stage 2 consideration  
Health and Sport Committee 

11 November 2009 and 18 November 2009

Stage 3 plenary debate 27 January 2010 
 
The remainder of the briefing highlights key points in relation to: 
• the Health and Sport Committee’s Stage 1 report recommendations (Table 2) 
• commitments made by the Minister for Public Health (the Minister), Shona Robison MSP, in 

her evidence (Scottish Parliament Health Committee, 2008e) to the Committee on Part 1 of 
the Bill on tobacco (Table 2) 

• commitments made by the Cabinet Secretary for Health and Wellbeing (the Cabinet 
Secretary), Nicola Sturgeon MSP, in her evidence (Scottish Parliament Health Committee, 
2008e) to the Committee on Part 2 of the Bill on primary medical services (Table 2) 
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• the formal Scottish Government response (Scottish Government, 2009a) to the Committee’s 
Stage 1 Report (Table 2) 

• the substantive amendments agreed at stage 2 (Table 3) 
• substantive issues that were raised at stage 2 but which did not result in the amendment of 

the Bill, including other non-legislative commitments made by the Scottish Government or 
indications of further deliberations to be made by the Minister or other Members before stage 
3 (Table 4) 

• the letter sent by the Cabinet Secretary for Health and Wellbeing to the Convener of the 
Health and Sport Committee on 18 January 2010, concerning a review of Part of the Bill by 
the European Commission, following a query concerning it being sent to the Commission 

Table 3 and 4 contain links to relevant documents and official reports, which provide further 
information on amendments and other issues.  All documents related to the Bill as it proceeds 
through Parliament can be found on the Scottish Parliament’s Tobacco and Primary Medical 
Services (Scotland) Bill web page.  It should be noted that whilst the key debating points will be 
outlined in the following tables, this is to provide a synopsis of the arguments being made.  
Thus, it should not be taken as a full analysis of all the issues that were raised, all of which can 
be obtained from the relevant section(s) of the official report. 
The Tables below use a number of terms and abbreviations for ease of reference: 
 
Cabinet Secretary Nicola Sturgeon MSP, Deputy First Minister and Cabinet Secretary 

Health and Wellbeing 
GMS General Medical Services 
PMS Primary Medical Services 
SG Scottish Government 
SPHSC / the Committee Scottish Parliament Health and Sport Committee 
The Minister Shona Robison MSP, Minister for Public Health 
2004 Act Primary Medical Services (Scotland) Act 2004 
 
Please note that in Table 3 and 4 if an amendment is labelled as having been “agreed” or 
“withdrawn”, this will have been by unanimous agreement of the Committee. 
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STAGE 1 CONSIDERATION 
As lead Committee, the Committee issued a call for written evidence on the Bill on 27 February 2009.  This resulted in 101 responses from a 
range of organisations.  The Committee took oral evidence over five sessions. (Please see volume 2 of the Committee’s stage 1 report 
(SPHSC, 2009a) for full details of those providing written and oral evidence).   
The Bill, particularly Part 1 concerning the display and sale of tobacco, was seen as being contentious, and it attracted radically opposing 
views.  The Committee’s ‘Stage 1 report’ included a number of recommendations identified through evidence, which the Committee sought to 
have addressed by the Scottish Government.  Table 2 presents the recommendations, ie where the Committee sought an action from the 
Scottish Government, and the Scottish Government’s response. 
 

TABLE 2: STAGE 1 REPORT RECOMMENDATIONS AND SCOTTISH EXECUTIVE RESPONSE 
Stage 1 Report Committee Recommendation Scottish Governments Response Outcome 

Part 1: Tobacco Products Etc. 

Chapter 1: Display and Sale of Tobacco Products 
Display of tobacco products (section 4) 
Sale of tobacco 
products to 
persons under 
the age of 18 – 
para 54

The Committee notes the argument that it would be a 
retrograde step to create a defence to a charge of selling 
tobacco to an underage person that no reasonable 
person could have suspected from the customer’s 
appearance that the customer was under the age of 18. 
A majority of the Committee is in favour of the defence 
contained in sub-paragraph 4(2)(b)(ii) of the Bill being 
removed.

The SG (2009a, p 2-4) provided a detailed response to this 
recommendation.  However, in brief the SG took the view 
that: a) the proposed provision improves the existing law 
from 1937 and brings it in line with the Licensing (Scotland) 
Act 2005; and b) the defence is necessary or the legal 
position is that to comply retailers will have to ask all 
customers for ID. Therefore, it believed the defence should 
remain as drafted. 
  

Amendment 45 
lodged at stage 2 
(see Tables 3 & 
4) 

Sale of tobacco 
products to 
persons under 
the age of 18 – 
para 55

The Committee also notes, however, that, under the 
Licensing (Scotland) Act 2005, it is an offence for a 
person aged under 18 to buy or to attempt to buy alcohol 
for him or herself. The Committee believes that there 
needs to be a balance of responsibility between retailers 
and underage purchasers and, therefore, calls upon the 
Minister for Public Health and Sport to consider whether 
the responsibility of minors with regard to purchasing 
tobacco should be brought into line with the position in 
respect of alcohol.

The SG (2009a, p 4) noted that during the Stage 1 debate 
the Minister said she was content to consider the proposal.  
However, as the proposal did not form part of its pre-
legislative consultations, it consulted key interests including 
young people.  Taking views into account the SG said the 
Minister would lodge an amendment to this effect at Stage 2. 
 

Amendments 46, 
7, and 7A lodged 
at Stage 2 (see 
Tables 3 & 4) 
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Stage 1 Report Committee Recommendation Scottish Governments Response Outcome 
Chapter 2: Register of Tobacco Retailers 

Application of registration and addition of premises etc (section 8) 
Register of 
tobacco retailers 
– multiple 
premises (para 
88) 

The Committee welcomes the proposal for a national 
register of tobacco retailers. In relation to the discussion 
around single operators of multiple premises, the 
Committee welcomes the Minister’s agreement to reflect 
on the matter and asks that she report back before stage 
2 of the Bill is reached.

The SG (2009a, p 4) discussed this recommendation in 
some detail.  Whilst understanding the Committee's rationale 
for making the request, it decided to leave the Bill as drafted.  
However, it said it would pursue with enforcement agencies 
administrative action that might be taken to identify and deal 
with businesses responsible for multiple breaches across a 
range of individual premises. 

No further action 
at Stage 2. 

Chapter 3: Enforcement and Fixed Penalty Notices 
Programmes of enforcement (section 19)
Local authority 
enforce 
programmes – 
frequency (para 
106) 

The Committee notes the explanation that the Bill’s 
provisions on local authority enforcement programmes 
are lifted from existing legislation; however, given that the 
Scottish Government is now attaching a higher degree of 
severity to the issue of smoking, the Committee believes 
that enforcement activity should be commensurately 
more important also and therefore recommends that the 
Bill be amended to require local authorities to carry out 
annual enforcement programmes, rather than to consider 
doing so.

The SG (2009a, p 5) said it would lodge an amendment at 
Stage 2 to give effect to this proposal. 

Amendment 28 
lodged at Stage 
2  (see Table 3) 

Fixed penalties (section 20)
Fixed penalty 
notices – 
recorded on 
national register 
(para 105) 

The Committee notes that there was no opposition 
expressed in oral evidence to the suggestion that fixed 
penalty notices should be publicly recorded on the 
national register of tobacco retailers and recommends 
that this suggestion be incorporated into the Bill.

The SG (2009a, p 5) considered that the attractiveness of a 
registration scheme was its simplicity, and that the proposal 
would add a layer of complexity to the system which, in turn, 
would have resource implications for the Scottish 
Government and local authorities.   However, it also stated 
that it understood that there may be legitimate public interest 
in this information.  Therefore, it proposed to discuss with 
local authorities, who would be the record holders, how best 
to make this information publicly available. 

No further action 
at Stage 2. 

Powers of entry etc (section 21) 
Powers of entry – 
the police (para 
104) 

The Committee notes the request made by ACPOS that 
the powers of entry that the Bill would confer on local 
authority officers should equally be conferred on the 
police and recommends that the Bill be amended to this 
effect.

The SG (2009a, p 5) said it would lodge an amendment at 
Stage 2 to give the police such powers. 

Amendment 33 
lodged at Stage 
2 (see Table 3) 
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Stage 1 Report Committee Recommendation Scottish Governments Response Outcome 
Other 
Proxy purchasing 
(para 107) 

The Committee notes that the criminalisation of 
proxy purchasing was supported across the range of 
witnesses. The Committee was persuaded by the 
arguments in favour of introducing new measures on 
proxy purchasing and welcomes the Minister’s 
willingness to consider the issue. The Committee 
recommends that the Bill be amended to criminalise 
proxy purchasing.

The SG (2009a, p 5) noted that during the Stage 1 debate the 
Minister said she was content to consider the proposal.  
However, as the proposal did not form part of its pre-legislative 
consultations, it consulted key interests including young people.  
Taking views into account the SG said the Minister would lodge 
an amendment to this effect at Stage 2. 
 

Amendments 9, 
9A, 10 and 59 
lodged at Stage 2 
(see Tables 3 & 4) 

Power to 
confiscate 
alcohol (para 
108) 

The Committee also found persuasive the 
arguments in favour of giving the police powers 
comparable with those relating to alcohol, to 
confiscate tobacco from under-18s; however, the 
Committee recognises the Minister’s view that this 
would be technically more difficult to achieve. The 
Committee therefore awaits with interest the 
outcome of further consideration given to the issue 
by the Minister and asks that she report back before 
stage 2 of the Bill is reached.

The SG (2009a, p 6) noted there were ECHR concerns if such 
an amendment were not accompanied by an amendment that 
made it an offence for under 18s to purchase or attempt to 
purchase alcohol.  However, as the SG had agreed to bring 
forward an amendment on the latter, it agreed to lodge an 
amendment at Stage 2 to cover this proposal also. 

Amendments 9, 
9A, 10 and 59 
lodged at Stage 2  
(see Tables 3 & 4) 

Part 2: Primary Medical Services 

General 
Eligibility criteria 
for GMS and 
section 17C 
contracts (para 
142) 

The Committee recommends that the Cabinet 
Secretary reflect on this situation and consider 
whether the eligibility criteria need to be adjusted to 
allow for the possibility of groups such as community 
co-operatives to also hold a GMS contract and a 
section 17C contract.

The SG (2009a, p 7) stated that it wished to ensure that the key 
principle of contractors being primary care professionals was 
maintained and that contract holders had a commitment to the 
NHS by demonstrating a day to day involvement in patient care.  
However, it went on to commit to consider carefully at any 
proposed amendments relating to community cooperatives or 
other social enterprise organisations. 

Amendments 74, 
60, 61, 62, 75, 76, 
63, 77, 78, 67, 68, 
70, 79, 80 and 72 
lodged at Stage 2 
(see Tables 3 & 4) 

Clarification on 
what constitutes 
“regular 
performance” of 
a contract holder 
(para 146) 

The Committee recommends that the Cabinet 
Secretary clarify what constitutes the regular 
performance of, or being engaged in the day-to-day 
provision of, PMS prior to the publication of the draft 
regulations before Stage 2 of the Bill, should the 
Parliament agree the general principles of the Bill.

The SG (2009a, p 8-9) stated that its proposals in regulations 
concerning the minimum involvement criteria would be as 
follows: 
• Performance of or engagement in the day to day provision 

of PMS for a total of at least 10.5 hours per week 
 

No further action 
at Stage 2. 
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Stage 1 Report Committee Recommendation Scottish Governments Response Outcome 
Clarification on 
what constitutes 
“regular 
performance” of 
a contract holder 
(para 146) (cont) 

 • Periods to be disregarded in any year will include 6 weeks 
annual leave; 26 weeks maternity leave/adoption leave for 
main carer; 2 weeks paternity/adoption leave for parent who 
is not main carer; 10 weeks training/study leave; statutory 
sick leave entitlement periods. 

 
It added that further detail would be provided in draft 
Regulations which would be submitted to Parliament.  However, 
it also stated that it was considering whether 
the involvement criteria should be more tightly drawn to provide 
a direct link between the GP practice and contract holder. 

 

Eligibility to be contractor under GMS contract (section 31) 
Eligibility of 
health care 
professionals to 
enter into GMS 
contracts (para 
151)

The Committee considers that the position put 
forward by RCN is measured and reasonable.  
Accordingly, the Committee requests that the 
Scottish Government brings forward an amendment 
at stage 2 that would enable this change in 
legislation to be made by way of regulation, rather 
than primary legislation, should there be a view that 
the change is merited at some point in the future.

The SG (2009a, p 9) stated that it would bring forward an 
amendment at Stage 2 to allow for future flexibility in the list of 
those eligible to hold a GMS contract, should that be thought 
necessary, to include health care professionals (other than 
medical practitioners).  It added that this would be an order 
making power following the affirmative procedure and therefore 
subject to Parliamentary debate before coming into force. In 
addition, the order would be able to limit the class of health care 
professional, for example, to nurses only. 

Amendments 64, 
65, 66, 69, 71 and 
73 were lodged at 
Stage 2 (see Table 
4) 

STAGE 2: MAIN AMENDMENTS AGREED TO 
Stage 2 (detailed consideration of the Bill) was completed by the Committee on 18 November 2009 and was followed by publication of the Bill 
[as amended at Stage 2]. Table 3 provides an overview of the key amendments agreed to at Stage 2, with a focus on any amendments in 
response to concerns raised during Stage 1 consideration of the Bill, and the effect of these amendments.  It also notes any additional 
commitments made or possible stage 3 amendments.  The majority of the amendments agreed to at Stage 2 were lodged by the Scottish 
Government. 
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TABLE 3: SUMMARY OF MAIN AMMENDMENTS AGREED TO AT STAGE 2 
Issue and reference Amendment and effect Outcome 

Part 1: Tobacco Products Etc. 

Prohibition of tobacco displays etc (section 1) 
Specialist tobacconists  
 
(SPHSC, 2009b, col 
2366-2367).

Amendment 11 and associated amendments 18 and 19 were lodged by Dr Iain McKee MSP.  They sought 
to remove from the Bill the exception of displays fixed to the outside of a specialist tobacconist premises.  Dr 
McKee considered that such displays would be seen by young people even though they might not go inside 
the premises, and could constitute a form of advertising which was not in the spirit of the Bill.  Whilst 
acknowledging the concern of specialist tobacconists of such a ban, the Minister said the SG would work 
with them to ensure the impact on them would be minimised, and thus did not oppose the amendments. 

Amendments 
11, 18 and 19 
agreed. 

Sale of tobacco products to persons under 18 (section 4) 
Defence 
 
(SPHSC, 2009b, col 2382 
– 2385)

Dr Richard Simpson lodged amendment 45, which sought to remove from the Bill a defence to a charge of 
selling tobacco to an underage person, that no reasonable person could have suspected from the 
customer’s appearance that the customer was under the age of 18.  This was a recommendation of the 
majority of the Committee in the Stage 1 Report (see Table 2, above).  The Minister reiterated her view that 
such a defence should remain, but accepted that members of the Committee were not convinced so did not 
oppose it.

Amendment 45 
agreed. 

After section 4 (purchase of tobacco products under the age of 18) 
Persons under 18 
obtaining tobacco 
products 
 
(SPHSC, 2009b, col 2385 
– 2393)

The Minister lodged amendments 7, 9 and 10, which would make it an offence for someone who is under 18 
to buy or attempt to buy a tobacco product or cigarette papers unless they are specifically authorised to do 
so by a council officer or constable as part of a test purchasing programme. These took forward the 
Committee’s recommendations on the issue (see Table 2, above).  The Committee took evidence on the 
amendments on 4 November 2009 (SPHSC, 2009d) from representatives of retailers, trading standards, 
police and youth organisations.  Witnesses agreed with the amendments and with the proposition that equal 
responsibility should lie with both the retailer and the purchaser.  It should be noted that Dr Richard Simpson 
MSP lodged amendment 7A, which itself sought to amend the Minister’s amendment 7.  This amendment 
was not moved, and is discussed in Table 4, below. 

Amendments 
7,9 and 10 
agreed. 

Persons under 18 
obtaining tobacco 
products: proxy 
purchasing 
(SPHSC, 2009b, col 2385 
– 2393)

Michael Matheson MSP moved amendment 8, which sought to create a new proxy purchase offence, 
making it illegal for someone aged 18 or over to knowingly buy or attempt to buy tobacco products or 
cigarette papers for someone who is under the age of 18.  This followed the Committee’s recommendation 
for the criminalisation of proxy purchasing (see Table 2, above).  The amendment was supported by the 
Minister.  It should be noted that Dr Richard Simpson MSP lodged amendments 47, 47A and 8A, which were 
debated with amendment 8, but which were not moved, and are discussed in Table 4, below. 

Amendment 8 
agreed. 

Confiscation of tobacco  
 
(SPHSC, 2009b, col 2385 
– 2393)

Dr Richard Simpson MSP moved amendment 9A.  This sought to amend amendment 9, which provided for 
the confiscation of tobacco products from persons under 18, to include the power for a police constable to 
arrest, without a warrant, a person who failed to surrender tobacco products to them.  The Minister 
supported the amendment on the basis that the provision replicated the case for alcohol. 
 

Amendment 9A 
agreed. 
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Issue and reference Amendment and effect Outcome 
Register of tobacco retailers: changes to and removal from Register (section11) 
Making of corrections etc  
 
(SPHSC, 2009c, col 2404 
– 2407)

Mary Scanlon MSP lodged amendments 53 and 54.  These were part of a larger group of amendments 
alongside amendments 50 and 52.  However, the first of these was withdrawn and the second not moved 
(see Table 4, below).  Amendment 53 proposed ensuring that anyone on the register be made aware of any 
change or removal from the register as soon as reasonably practicable, in order that a retailer might not be 
unwittingly caught out by changes they may not have been aware of.  The Minister was content for this to be 
set out in the Bill.  Amendment 54 had the purpose of ensuring that if a change or correction was made to a 
registration certificate then a new certificate should be issued.  Ms Scanlon believed this would ensure that 
the retailer could not be left displaying an inaccurate certificate.  The Minister noted that the only 
circumstances this would be necessary was when the register was being corrected following a change in a 
retailer's name or address.  In, addition section 11 already stipulated that the retailer would receive 
notification of such a correction.  However, she was content to support the amendment. 

Amendments 
53 and 54 
agreed. 

Register of tobacco retailers: Tobacco retailing banning orders (section12) 
Number of enforcement 
actions leading to the 
application of an order 
 
(SPHSC, 2009c, col 2411 
- 2413)

In the Bill as introduced, a person would be banned from selling tobacco products if they received three 
enforcement actions (ie a criminal conviction or fixed penalty notice) in two years.  The Minister moved 
amendment 21, to address a concern that if one of those enforcement actions was a conviction, there would 
be a period of time between the offence being committed and a conviction being obtained, which could lead 
to the conviction falling outwith the two-year period and therefore no longer counting towards a banning 
order.  The amendment would allow courts to issue an order if a person receives three enforcement actions, 
at least one of which is within the two months preceding the council's application for a banning order and 
where the conduct to which the actions relate took place within a two-year period.  It should be noted that in 
the same group of amendments was amendment 21A lodged by Dr Richard Simpson MSP, which was not 
agreed to and is discussed in Table 4, below. 

Amendment 21 
agreed. 

Ancillary orders and 
appeals  
 
(SPHSC, 2009c, col 2415 
- 2416)

The Minister proposed amendments 22-27 in an aim to close potential loopholes that had been identified.  
The first was raised by the Society of Chief Officers of Trading Standards in Scotland, which was concerned 
that there was nothing in the Bill to prevent a person subject to a banning order from handing over the 
tobacco retailing premises to, for example, a family member, while, at the same time, continuing to be 
involved in its day-to-day running.  The Minister proposed creating a new section allowing local authorities to 
apply to the court for an ancillary order to ban a person subject to a banning order from being connected to 
or having control over a person carrying on a tobacco business in the premises to which the ban applies.  
The second related to concerns about the potential abuse of the appeal system where, under the Bill as 
introduced, a Sheriff if granting an appeal could only reduce the length of the banning order.  Amendment 24 
would instead allow a sheriff principal to vary the length of the order should they feel it justified.  This would 
also apply to an ancillary order.  The remaining amendments were of a technical and consequential nature. 

Amendments 
22-27 agreed. 
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Issue and reference Amendment and effect Outcome 
Enforcement and fixed penalties: Programmes of enforcement (section19) 
Requirement to carry out 
programme 
 
(SPHSC, 2009c, col 2417 
- 2418)

The Minister lodged amendment 28, which sought to meet the concerns of the Committee at stage 1 (see 
Table 2, above).  The amendment requires local authorities to carry out an enforcement programme every 
12 months rather than only consider it.  Dr Richard Simpson MSP welcomed the amendment but considered 
that it did not go far enough, believing local authorities should have to submit their programmes to Ministers 
so that it could be determined whether it was adequate.  He said he would seek to lodge an amendment at 
stage 3.  The Minister considered her approach to be proportionate.  She added that the SG had agreed a 
monitoring process with COSLA for the targets that local authorities are to achieve, with the Society of Chief 
Officers of Trading Standards in Scotland reporting every six months on progress towards meeting them. 

Amendment 28 
agreed. 
 
Dr Simpson to 
lodge 
amendment at 
stage 3. 

Fixed penalties (Schedule 1) 
Amount of penalty 
(SPHSC, 2009c, col 2418 
- 2419)

Dr Richard Simpson MSP lodged amendment 29, which sought to allow Ministers to introduce regulations to 
raise the fixed-penalty level according to the number of offences that had been committed.  The Minister 
was happy to support the amendment. 

Amendment 26 
agreed. 

Payment after deadline  
 
(SPHSC, 2009c, col 2419)

The Minister lodged amendments 30-31.  She stated that without the amendment, the chance would always 
exist for a council could take a late payment of a fined penalty notice, even when court proceedings had 
started, which would reduce the incentive to pay the fixed penalty on time.  The amendment would make it 
clear proceedings could continue if they had already been commenced. 

Amendments 
30 to 31 
agreed. 

General provisions: minor and consequential modifications 
Police powers of entry 
(SPHSC, 2009c, col 2419 
- 2420)

The Minister lodged amendment 33, which sought to provide the police with the same powers of entry as the 
Bill as introduced provided for local authorities.  This responded to a recommendation in the Committee’s 
stage 1 report (see Table 2, above). 

Amendment 33 
agreed to 

Part 2: Primary Medical Services 

PMS: Section 17C arrangements: persons with whom agreements can be made (section 30) 
Eligibility to provide 
medical services: types of 
legal person  
 
(SPHSC, 2009c, col 2434 
- 2441)

The Cabinet Secretary lodged amendments 60 to 63, 67, 68, 70 and 72.  These were part of a much larger 
group of amendments that were debated together, the others being lodged by Dr Richard Simpson MSP 
(see Table 4, below).  The amendments were in response to the Committee’s recommendation that the 
eligibility criteria be adjusted to allow for the possibility of groups such as community co-operatives to hold 
PMS contracts (see Table 2, above).  The Cabinet Secretary said they sought to do this by expanding the 
current definition to include any company rather than only a company limited by shares.  She said this would 
allow many social enterprises to hold such a contract as long as they met the other criteria set out in the Bill, 
including that a medical practitioner (for a GMS contract) or a health professional (for a 17C contract) be one 
member of the company.  She added that she had held informal discussions with some voluntary sector 
representative bodies, and they had broadly welcomed the proposals.  Ross Finnie MSP welcomed the 
amendments from the Minister, which met his concerns.   

Amendments 
60 to 63 agreed 
to by a majority 
of 7-1. 
 
Amendments 
67, 68, 70 and 
72 agreed, by a 
majority of 7-0, 
with one 
abstention. 
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Issue and reference Amendment and effect Outcome 
Eligibility to provide 
medical services: types of 
legal person (cont.) 
 

However, Rhoda Grant MSP, Helen Eadie MSP, Mary Scanlon MSP and Dr Richard Simpson MSP, whilst 
welcoming the amendments felt that the necessity of having to have a medical practitioner as a member of 
the company in relation to a GMS contract, would prove to be an obstacle to many community co-
operatives, and provided current examples from their own experiences.  As discussed further in relation to 
the amendments of Dr Simpson in Table 4, below, the Cabinet Secretary felt her amendments provided the 
necessary flexibility.  However, she agreed to consider the matter further with members in an attempt to 
narrow the gap between their positions. 

Cabinet 
Secretary 
willing to hold 
discussion 
before stage 3. 

PMS: Eligibility to be contractor under GMS contract  (section 30) 
Other health care 
professionals 
 
(SPHSC, 2009c, col 2444 
- 2445)

The Cabinet Secretary lodged amendments 64-66, 69, 71 and 73, in response to the recommendation in the 
Committee’s stage 1 report that other health professionals eg nurses, should be able to hold GMS contracts 
and not just medical practitioners.  The amendments propose the introduction of a regulation-making power 
that will allow Scottish Ministers to amend the list of those who are eligible to hold a GMS contract. Such 
regulations will have the effect of extending the list to health care professionals other than medical 
practitioners.  Dr Richard Simpson MSP welcomed the amendments but sought clarification that the power 
could be used to include new health care professions that may develop in the future, such as physician 
assistants.  The Cabinet Secretary said that they would.  Mary Scanlon MSP, was concerned the 
amendments were still too restrictive and therefore said she could not support them. 

Amendments 
64-66, 69, 71 
and 73 agreed, 
by a majority of 
7-0, with one 
abstention. 

STAGE 2: KEY AREAS OF DEBATE – AMENDMENTS WITHDRAWN OR NOT AGREED TO 
As can be seen from Table 3, above, the vast majority of amendments that were agreed to at Stage 2 were Scottish Government 
amendments.  However, there were a number of non-government amendments.  Some of these were lodged as ‘probing’ amendments 
designed to elicit more information or action from the Scottish Government.  Members may seek permission from the Committee to withdraw 
these if they have received the information they wanted or have been given a commitment by the Government to consider the matter further in 
some way.  Other non-government amendments are to make a specific change to the Bill, and these are often moved by the Member that has 
lodged them, though may not be agreed to.   Table 4 outlines amendments that were lodged, and whilst, not being agreed to or withdrawn, 
resulted in a particular commitment for further action on the part of the Scottish Government, or from the Member themselves, or clarification 
from the Minister. 
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TABLE 4: SUMMARY OF KEY AMENDMENTS LODGED BUT WITHDRAWN OR NOT AGREED TO 
Issue and reference Amendment and effect Outcome 

Part 1: Tobacco Products Etc. 

Prohibition of tobacco displays etc (section 1) 
Leaving out section 1 
 
(SPHSC, 2009b, col 
2367-2370)

Mary Scanlon MSP lodged amendment 12, together with 13, 14, 34-36, 40 and 41, the effect of which would be 
to delete the provisions relating to the display of tobacco products from the Bill.  Ms Scanlon argued that the 
SG was seeking the provisions in order to establish an evidence base that prohibiting display would have an 
impact on smoking rates, rather than basing it on conclusive evidence that it would.  She considered that, 
therefore, the SG’s claim in the policy memorandum, that the ban would protect children and young people 
from smoking, was not evidence based.  Michael Matheson MSP, Helen Eadie MSP and Dr Richard Simpson 
MSP all spoke against the amendments.  The Minister for Public Health also spoke against them, arguing that 
people from different sides of the argument present their own evidence to support their own position.  For her, 
the issue was whose evidence was more compelling.  She considered that the message that this would send to 
children was important and reiterated the support the SG was giving to businesses. 

Amendment 12 
not agreed to, by 
a 7-1 majority.  
Remaining 
amendments not 
moved. 

After section 1: Compensation for certain businesses
Compliance with 
prohibition of tobacco 
displays etc: 
compensation  
 
(SPHSC, 2009b, col 
2370-2373).

Mary Scanlon MSP lodged and moved amendment 43, which sought to introduce a scheme that would 
financially support small businesses affected by the ban, particularly given the large range of estimated costs.  
Ms Scanlon said she was introducing the amendment in an attempt to obtain more clarity on how the SG would 
support the sector.  Helen Eadie MSP did not agree with the amendment, and considered that the public health 
benefit of the proposed ban outweighed the cost to the sector. Michael Matheson MSP agreed with this and 
asked where the budget for such a scheme would come from.  Rhoda Grant MSP said that she did have 
concerns about the costs to small businesses but had been persuaded that there were cost effective solutions.   
These points were reiterated by the Minister, who pointed to the discussions the SG had held with 
representatives of the sector, and outlined a solution by the National Federation of Retail Newsagents which 
was costed by an independent fitter as being as little as £20 (please see S3W-29765 (Scottish Parliament, 
2009b) for more information).  Ms Scanlon welcomed the clarity and sought leave to withdraw the amendment. 

Amendment 43 
withdrawn.  

After section 2: storage of tobacco products
Storage of tobacco 
products 
 
(SPHSC, 2009b, col 
2373-2382).

Kenneth Gibson MSP, speaking in his capacity as Chair of the Cross-Party Group on Tobacco Control, lodged 
and moved Amendment 6, which sought to require tobacco to be stored in a closed container, with the contents 
remaining out of sight of or facing away from the customer.  He believed that if the Bill did not specify such 
conditions it could be open to exploitation through the use of the gantries themselves as a form of advertising.  
He noted evidence from Ireland where, following the introduction of a ban, tobacco gantries became a focal 
point with the industry promoting large "No ID—No Sale!" to emphasise the contents of the covered tobacco 
gantries while still complying with the law.  There was significant discussion of this amendment.  Ross Finnie 
MSP was supportive of the amendment, believing it would lead to a more consistent approach.  Rhoda Grant 
MSP sought clarification on how the amendment would affect the ability of retailers to stock-take and asked the 
Minister whether the amendment would, in effect, mean that display gentries could not simply be covered.  
  

Amendment 6 
withdrawn 
though Member 
may revisit for 
Stage 3. 
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Issue and reference Amendment and effect Outcome 
Storage of tobacco 
products (cont.) 
 

Mary Scanlon MSP sought clarification from the Minister on whether or not she had discussed such issues with 
retailers.  Dr Richard Simpson MSP was not unsympathetic to the proposal though considered it would be more 
appropriate if this was dealing with tobacco as a new product for the first time.  However, he did ask the 
Minister if the regulatory powers within the Bill would allow for a quick response to any loopholes that were 
identified.  The Minister, whilst sympathetic, considered that a balance had to be struck with retailers to ensure 
the ban was proportionate.  She made note of a number of provisions in the Bill, including that retailers would 
have to comply with the advertising ban and limits on the size and content of warning notices, and gave the 
example that if they used a door solution in their gantry, they would not be allowed to leave the door open.  As 
regards maintenance and cleaning, she stated that exemptions would be allowed for the normal course of 
business, but that any misuse of that exemption would be quickly identified and dealt with by trading standards 
through enforcement of the legislation.  In addition, she reassured Richard Simpson that the legislation 
contains the facility for rapid changes to regulations to close any loopholes that might emerge.  Following this 
debate, Mr Gibson sought leave to withdraw the amendment, though said he may revisit the issue at stage 3. 

 

Sale of tobacco products to persons under 18 (section 4) 
Sale of tobacco 
products to persons 
under the age of 18  
 
(SPHSC, 2009b, col 
2382 – 2385)

Dr Richard Simpson MSP moved amendment 44, which sought to amend the defence in the Bill that a retailer 
believed that a person under the age of 18, was in fact over 18.  Dr Simpson believed this should be amended 
to state that the retailer believed the person looked over the age of 21, which, he considered, took account of 
current industry practice.  Ross Finnie MSP disagreed with this amendment on the basis the defence would not 
relate to the current legal age of 18.  The Minister agreed adding it could have the unintended consequence of 
retailers not selling to those under the age of 21 as they would be concerned at the risk of prosecution.  Dr 
Simpson accepted the points and sought leave to withdraw the amendment. 

Amendment 44 
withdrawn.  

Persons under 18 
obtaining tobacco 
products and proxy 
purchasing: level of 
fine (SPHSC, 2009b, 
col 2385 – 2393)

Dr Richard Simpson MSP lodged amendment 46, which sought to create an escalating scale of fine for retailers 
found guilty of selling tobacco to those under age.  On a first offence the fine would not exceed Level 4 on the 
standard scale, but any subsequent offence would lead to a fine not exceeding Level 5.  The Minister said this 
went against current policy on the provision of penalties in Scottish statute and noted that such provisions from 
the past had been abolished or allowed to wither away.  Ross Finnie MSP thought it would have the effect of 
restricting the judiciary in sentencing policy.   The Minister thought unlikely that a sheriff would impose the 
maximum fine for a first offence.   Dr Simpson also lodged amendment 8A, which proposed a similar escalating 
scale for fines for those found guilty of proxy purchasing (see amendment 8 in Table 3, above).  Again there 
was disagreement with this.  However, the Minister agreed to lodge an amendment at stage 3 to raise the 
maximum penalty for proxy purchase to level 5. 

Amendment 46 
withdrawn and 
amendment 8A 
not moved. SG 
to bring forward 
amendment to 
raise maximum 
penalty for proxy 
purchasing at 
Stage 3. 

After section 4: Purchase of tobacco products by persons under 18 
Sanctions  
 
(SPHSC, 2009b, col 
2385 – 2393)

Dr Richard Simpson MSP lodged amendment 7A, which sought to amend amendment 7 (see Table 3, above), 
which provided that it would be an offence for a young person under the age of 18 to buy or attempt to buy 
tobacco or associated products.  Amendment 7 proposed that a person found guilty would be liable to a fine not 
exceeding Level 1 on the standard scale.  Dr Simpson sought to allow for the fine not to be paid in a 
circumstance where the person undertook a smoking cessation course.  The Minister opposed this for two key 
reasons: 1) there was a fixed period for payment of a penalty charge and the amendment was at odds with this;

SG commitment 
to guidance on 
sentencing. 
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Issue and reference Amendment and effect Outcome 
Sanctions (cont.) 
 

2) it is inappropriate for alternative disposals to criminal penalties to be specifically provided for in individual 
pieces of legislation.  In regards to her second point, she noted that she would propose that guidance on 
sentencing from either the Lord Advocate or the Scottish Government after consultation with the Crown Office 
and Procurator Fiscal Service be developed, as was the case with the smoking ban legislation.  On this basis 
Dr Simpson agreed not to move his amendment. 

 

Proxy purchasing 
 
(SPHSC, 2009b, col 
2385 – 2393)

Dr Richard Simpson lodged amendments 47 and 47A.  Amendment 47 proposed a variation on the proxy 
purchase offence provided for in amendment 8 (see Table 3, above) and would make it an offence for someone 
aged over 18 to buy or attempt to buy tobacco products or cigarette papers with the intention of selling or 
supplying them to a person aged under 18.  The Minister felt this was unnecessary, as selling to under-18s was 
already covered by the bill and supplying without selling seemed unlikely.  In response, Dr Simpson said he 
was concerned about the selling of single cigarettes to people under the age of 18, and considered that the 
supply of the product to someone who had not sought overtly to obtain it by getting someone to proxy-purchase 
it for them would not be prohibited under the Bill.  He sought leave to withdraw the amendment but said he may 
return to the issue at Stage 3.  Amendment 47A sought to amend amendment 47 by proposing an offence for 
proxy purchasing but with the addition of an escalating scale of fine as proposed in his amendment 46 (see 
above). Dr Simpson did not move this amendment. 

Amendment 47 
withdrawn and 
amendment 47A 
not moved. 
 
Dr Simpson to 
consider on 
revisiting issue at 
Stage 3. 

Prohibition of vending machines for the sale of tobacco products (section 6)
Amendments to allow 
radio controlled 
vending machines, or 
their testing 
 
(SPHSC, 2009b, col 
2393 - 2402)

There was a group of amendments relating to the proposed ban on vending machines, which were lodged by 
several members.  Amendment 15, lodged by Rhoda Grant MSP, proposed giving ministers the power to ban 
vending machines at a later date through subordinate legislation.  This was to allow a new system of radio-
controlled vending machines to be tested to ascertain whether it worked.  Rhoda Grant believed this took 
account of the evidence on possible job losses in the vending machine industry in Scotland and, also because 
she believed that, in bars and clubs, it would provide a more safe and secure method of selling tobacco 
products. 
Mary Scanlon MSP lodged Amendment 48, which sought to ban exempt from the ban vending machines that 
were remote or radio controlled, and based in licensed premises.  Her arguments included: the potential 
economic impact the loss of vending machine sales could have on licensed premises in rural areas; and, that 
evidence had shown vending machine sales were up to 36% more expensive than in shops  - she considered 
that it was unlikely young people with a low disposable income would choose to purchase tobacco from a 
vending machine. 
Dr Richard Simpson MSP lodged amendments 48A and 48B, with the aim of making amendment 48 more 
robust should it have been passed.  Amendment 48A proposed a fixed penalty notice scheme for those not 
complying with the provisions in amendment 48.  Amendment 48B sought to provide Ministers with regulation 
making powers to repeal sections created by amendment 48 and institute the full ban as intended in the Bill as 
introduced.  Whilst Dr Simpson was in favour of a full ban, he was mindful that a significant period of time was 
proposed for a full ban to come into force.  Therefore, he felt there was a choice between this or allowing the 
experiment with remote-controlled machines to proceed. 

Amendment 15 
withdrawn. 
 
Amendment 48 
not agreed to, by 
a 6-2 majority.   
 
Amendment 48A 
not agreed to, by 
a 4-3 majority, 
with one 
abstention.   
 
Amendment 48B 
not agreed to, by 
a 4-3 majority, 
with one 
abstention.   
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Issue and reference Amendment and effect Outcome 
Amendments to allow 
radio controlled 
vending machines, or 
their testing (cont.) 
 

The Minister reiterated her view that there should be a full ban, believing that continuing to allow vending 
machine sales would undermine efforts to shift cultural attitudes to smoking.  She argued there was evidence 
that people aged under 18 do access cigarettes from vending machines.  As regards vending machine 
operators, she stated that officials were holding discussions with them about lead-in times, adding that she was 
sympathetic to giving them the longest possible time to explore diversification. 

 

Register of tobacco retailers: Application for registration and addition of premises etc (section 8)
Application for 
registration and 
corrections  
 
(SPHSC, 2009c, col 
2404 – 2407)

Mary Scanlon MSP lodged amendments 50 and 52, which sought to introduce a specific time limit of 21 days 
for granting a registration application and when making corrections to the register.  Mary Scanlon argued that a 
delay could be a serious commercial inconvenience to a retailer.  The Minister considered that the application 
process would be straightforward and noted that under the Bill, Ministers would be under a duty to grant an 
application if the application conditions were met and, as a public body, would have to do that within a 
reasonable timeframe.  Therefore, she did not agree that it was necessary to put such time commitments on 
the face of the Bill.  However, she said guidance would be issued on the matter, and said this would be 
available six months before the legislation came into force.  On the basis of the assurances given by the 
Minister Mary Scanlon sought leave to withdraw amendment 50. 

Amendment 50 
withdrawn and 
amendment 52 
not moved. 
 
Guidance to be 
developed  

Register of tobacco retailers: Certificates of registration (section 9) 
After section 12: Display of tobacco retailing banning order statements
Requirement to 
display certificates of 
registration 
 
(SPHSC, 2009c, col 
2407 - 2410)

Amendments 51, 42 and 58 were called as a group.  Amendments 51 and 58 were lodged by Dr Richard 
Simpson MSP.  Amendment 51 sought to ensure that retailers displayed their certificate of registration in their 
shop.  He noted provisions in the Bill for the display of prices and warning statements and considered that 
including certificates would increase the awareness of the selling of tobacco.  Amendment 58 sought to require 
a business to display a notice when an offence had been committed or a fixed-penalty notice had been issued.  
Dr Simpson argued that this would indicate to the public that the shop had previously committed an offence in 
relation to the sale of tobacco. 
Christine Grahame MSP lodged amendment 42 which sought to require retailers to display a notice if they had 
a banning order placed on them.  She considered that this would ensure customers and the community knew of 
the order, and would be able to report any contraventions to the authorities.  She also felt this would help to 
distinguish shops that chose not to sell tobacco from those subject to an order.  Ross Finnie MSP while 
supporting amendments 51 and 42, was concerned that amendment 58 provided for notices for people who 
had been convicted and had a criminal record and those who did not (ie those given a fixed penalty notice).  He 
was concerned there had been no evidence presented to the Committee, particularly from a legal perspective. 
The Minister said she understood the aim of the amendments, and discussed the SG’s commitment to 
considering such matters, though as part of this noted that trading standards was of the view that the public are 
generally unaware of notices that are displayed in shops.  The Minister noted advice that there were some 
minor but important drafting problems with each of the amendments, and instead proposed to consider the 
issues further and come back to the Parliament with proposals at stage 3.  She stated that she was most 
inclined towards a scheme on the lines in the amendment proposed by Christine Grahame. 

Amendment 51 
withdrawn and 
amendments 42 
and 58 not 
moved. 
 
SG to consider 
the matter further 
for Stage 3. 
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Issue and reference Amendment and effect Outcome 
Register of tobacco retailers: Tobacco retailing banning orders (section 12)
Number of 
enforcement actions 
leading to the making 
of an order (SPHSC, 
2009c, col 2411 - 
2413)

Dr Richard Simpson MSP lodged amendment 21A, which sought to amend the provisions proposed in 
amendment 21 (see Table 3, above).  He felt someone could repeatedly offend over a period of time that would 
allow them to continue committing offences at regular intervals without being banned.  He did not feel 
amendment 21 went far enough, and proposed that a person be banned from selling tobacco products if they 
received two enforcement actions in two years instead of three.  The Minister did not agree arguing that it was 
disproportionate and noted that the Bill matched similar provisions for the rest of the UK. 

Amendment 21 
not agreed to, by 
a 5-3 majority.   
 

Period of effect 
 
(SPHSC, 2009c, col 
2413 - 2415)

Section 12 of the Bill stipulates that a banning order cannot last more than 12 months.  Dr Richard Simpson 
MSP lodged amendments 56 and 57 which proposed that an order could not exceed 12 months if a person had 
not previously been subject to a banning order.  However, if the person had been subject to a banning order in 
the past then the order could be for any period the sheriff thought fit.  Ross Finnie MSP was concerned about 
the open ended nature of the proposal for those that had been previously subject to an order, and felt the Bill 
as introduced was proportionate.  The Minister was of the same opinion and raised concerns that the 
amendments were technically flawed and might not achieve what was intended. 

Amendment 56 
not agreed to, by 
a 5-3 majority.  
Amendment 57 
not moved. 

Before section 14: Charging for registration
Registration to be 
free  
 
(SPHSC, 2009c, col 
2416 - 2417)

Mary Scanlon lodged amendment 16, which sought to make it clear on the face of the Bill that there would be 
no fee for a retailer to register.  The Minister said that this was her previously stated intention.  She noted that 
with there being no provision to charge, any future Administration that wished to levy a charge would require to 
amend the legislation to give them a statutory basis on which to do so. With this confirmation Mary Scanlon 
sought leave to withdraw the amendment. 

Amendment 16 
withdrawn. 

Part 2: Primary Medical Services 

Leaving out Part 2 
 
(SPHSC, 2009c, col 
2420 - 2434)

Mary Scanlon MSP lodged amendments 1 to 5, which sought to remove Part 2 from the Bill.  There was a 
lengthy and complex debate surrounding these amendments.  Mary Scanlon noted that when the 2004 Act, 
which allowed for commercial providers of PMS, was before the Scottish Parliament, all parties with the 
exception of the Scottish Socialist Party had supported it.  She argued that the increasing demand for GP 
services meant it was important there were alternative sources of provision, and pointed to evidence received 
at stage 1 which argued that the current model of GP provision could not be sustained in the long term. 
Dr Richard Simpson MSP said he had sympathy with the amendments, because the current legislation had 
appeared to be adequate given there had only been one occasion when there was even a possibility of a 
private company delivering PMS, though wondered what would happen under the Bill if GP services could not 
be provided conventionally.  He said the pattern of general practice was changing, noting that in England there 
had been a shift from partnerships to sessional doctors, and was concerned the effect this could have on rural 
areas if this began happening here.  Whilst not minded to support the amendments, he said that he may 
consider the matter further before stage 3.  Dr Ian McKee MSP was not in favour of the amendments, saying 
they would damage the promotion of a mutual NHS.  He argued that there were mechanisms for dealing with 
situations in which conventional GMS could not be provided. 

Amendment 1 
not agreed to by 
a majority of 7-1.  
Amendments 2 
to 5 not moved. 
 
Reflection on 
possible 
amendments at 
stage 3 by Dr 
Simpson. 

 

 17 

http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2411
http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2413
http://www.scottish.parliament.uk/s3/bills/22-TobacPrimMedSer/b22s3-stage2-ml2.pdf
http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2413
http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2415
http://www.scottish.parliament.uk/s3/bills/22-TobacPrimMedSer/b22s3-stage2-ml2.pdf
http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2416
http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2417
http://www.scottish.parliament.uk/s3/bills/22-TobacPrimMedSer/b22s3-stage2-ml2.pdf
http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2420
http://www.scottish.parliament.uk/s3/committees/hs/or-09/he09-3002.htm#Col2434


Issue and reference Amendment and effect Outcome 
 Ross Finnie MSP, discussing the background to the 2004 Act, argued the situation now was different and that 

he had not been attracted to developments in England since then.  He accepted that the private sector might 
have developed models, but argued that this was not the only way that they could be delivered, and that there 
was nothing to prevent slightly different models of collaborative activity taking place through the health service. 
The Cabinet Secretary argued that the amendments would undermine the objective of ensuring that any holder 
of a PMS contract, as the first and sometimes the only point of contact with patients, is directly involved in the 
NHS.  She considered the debate to be about whether contractors were directly involved in the running of 
health services or whether they had a more arm's length relationship with the NHS.  She said the Bill did not 
prevent companies from holding contracts, and agreed with others that it was not the case that any 
developments in how general practice was delivered could only be provided through a commercial model, but 
could be done by the NHS through the model proposed in the Bill.   

 

Section 17C arrangements: persons with whom agreements can be made (section 30)
Eligibility to provide 
medical services: types 
of legal person 
(SPHSC, 2009c, col 
2434 - 2441)

Dr Richard Simpson lodged amendments 74 to 80 and 73A, and sought to give effect to the Committee’s 
recommendation that community co-operatives be able to provide PMS.  The amendments would allow 
community co-operatives to provide such services and sought to define community co-operatives.  The Cabinet 
Secretary was sympathetic with the intentions but could not support them, arguing that they did not define 
community co-operatives and other social enterprises, nor did they require the members of those organisations 
to meet the criteria for involvement in patient care.  Both Helen Eadie MSP and Rhoda Grant MSP supported 
the amendments.  However, Ross Finnie considered that, whilst he understood the intention, he did not believe 
the amendments necessarily linked community co-operatives to the provision of those services.  The Cabinet 
Secretary agreed to hold further discussions with Members in order to consider the issues further, and Dr 
Simpson agreed to withdraw his amendment, though said he may return to the issue at stage 3. 

Amendment 74 
withdrawn.  
Amendments 75 
to 80 and 73A 
not moved. 
 
Dr Simpson to 
consider matter 
further for stage 
3. 

Section 17C arrangements: persons with whom agreements can be made (section 30)
Eligibility to be contractor under GMS contract (section 31)
Eligibility to provide 
PMS: involvement in 
patient care in area of 
contracting health 
board (SPHSC, 2009c, 
col 2441 - 2443)

Dr Ian McKee MSP noted that, under the Bill, as introduced it would be possible for a health care professional 
who provides a minimal service in primary care to provide that service anywhere in the NHS in the UK. He 
lodged amendments 81 and 82, which sought to introduce a requirement that contractors to a PMS contract 
with a health board must have sufficient involvement in patient care not just anywhere, but in a specific health 
board area.  Dr Richard Simpson MSP considered that the restrictions already present in the Bill were sufficient 
and was concerned that the amendments would affect GP practices and doctors that work across health board 
boundaries.  Ross Finnie MSP and Mary Scanlon MSP were concerned that there could be unintended 
consequences.  Mr Finnie gave the example of someone wanting to set up PMS in one health board area when 
they were currently employed in another area.  Ms Scanlon was concerned about the affect on locum doctors.  
The Cabinet Secretary noted she had said she would consider whether the involvement criteria should be more 
tightly drawn.  She said the amendments would do that, but accepted there were mixed views on this.  She also 
said there were technical difficulties with the amendments and asked Dr McKee to withdraw them on the basis 
she would discuss the matter further with him and other Members before stage 3.  Dr McKee agreed. 

Amendments 81 
& 82 withdrawn. 
Cabinet 
Secretary to hold 
discussions with 
Members before 
stage 3, with a 
view to lodging 
stage 3 
amendments 
that specify 
further the 
involvement 
criteria. 
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EUROPEAN COMMISSION CONSIDERATION OF PART 2: PRIMARY 
MEDICAL SERVICES 
On 18 January 2009, the Cabinet Secretary for Health and Wellbeing wrote (Scottish 
Government 2009b) to the convener of the Health and Sport Committee to advise that  
The European Commission (EC) was looking into Part 2 of the Bill in relation to its compatibility 
with EU procurement rules.  She said that was being done as a result of a query having been 
raised with the EC.  The enquiry is being done through the PilOT framework which is an 
informal process for resolving complaints.  She added that correspondence from the EC had 
gone to the UK Government, as the member state, and that the Cabinet Office was managing 
the process with the UK Department of Health acting as lead. 
 
The Cabinet Secretary stated that, as with all legislation being introduced to the Scottish 
Parliament, there was a thorough examination of the compatibility of Part 2 with EU law, which 
concluded that the provisions were not contrary to any EU legislation including public 
procurement requirements.  She was, therefore, confident that Part 2 of the Bill did not in any 
way infringe EU procurement rules.   
 
The Scottish Government sent a response to the Cabinet Office on 21 January 2010, which will 
then respond to the EC.  The Cabinet Secretary stated that in her consideration of planning the 
commencement of Part 2 of the Bill (assuming that the Bill is passed at stage 3), she would 
have regard to any subsequent response from the Commission. 
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